SERVED:. February 26, 1992
NTSB Order No. EA-3487

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 27th day of January, 1992

BARRY LAMBERT HARRI S,
Acting Adm nistrator,
Federal Aviation Adm nistration,
Conpl ai nant,
SE- 9645
V.
KAY WYNNETTE SCHUTTLER

Respondent .

OPI Nl ON AND ORDER

The respondent and the Adm ni strator have both appeal ed from
the oral initial decision Adm nistrative Law Judge Joyce Capps
issued in this proceeding on July 14, 1989, at the concl usi on of

1

an evidentiary hearing. By that decision the | aw judge affirnmed
in part an order of the Adm nistrator suspending respondent's
airline transport pilot ("ATP') certificate on allegations that

she violated sections 121.548 and 121.581(b) of the Federal

'An excerpt from the hearing transcript containing the initia
decision is attached.
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Avi ation Regulations ("FAR'),” 14 C.F.R Part 121° by not
giving free and uninterrupted access to the cockpit to an FAA
I nspect or who had presented his credentials and who was
performng the duties of conducting an en route inspection, and
by not making avail able the forward observer's junpseat, as
sel ected by the inspector to conduct the inspection. The |aw
judge further ruled that the sanction ordered by the
Adm ni strator, suspending respondent's ATP certificate for a
period of thirty days, should be nodified to fifteen days, and
that it should be waived under the terns of the Aviation Safety
Reporting Program ("ASRP") because of respondent's tinely filing

of a report of the incident with the National Aeronautics and

*The Administrator has not appealed that portion of the |aw
judge's initial decision which found FAR 8121.581(a) inapplicable
to the facts presented herein.

°FAR 8§8121. 548 and 121.581(b) provide as foll ows:

"8121.548 Aviation safety inspector's credentials: Admission to
pilot's conpartnent.

Whenever, in performng the duties of conducting an inspection
an inspector of the Federal Aviation Admnistration presents form
FAA 110A, "Aviation Safety Inspector's Credential,"” to the Pilot in
command of an aircraft operated by an air carrier or conmmercial
operator, the inspector nust be given free and uninterrupted access
to the pilot's conpartnent of that aircraft.

8121.581 Forward observer's seat: En route inspections...

(b) In each airplane that has nore than one observer's seat, in
addition to the seats required for the crew conplenent for which
the airplane was certificated, the forward observer's seat or the
observer's seat selected by the Admnistrator nust be nade
avai | abl e when conplying with paragraph (a) of this section."
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Space Adm nistration ("NASA").
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On appeal, respondent asserts that the law judge erred in
affirmng the order because the Adm nistrator failed to establish
the allegations of violations by a preponderance of the evidence.

Respondent al so contends that the law judge erred in determ ning
that the inspector's presence in the forward junpseat did not
i npact upon the safe operation of the flight. Finally,

respondent asserts that even if the violations are established,
the law judge erred in finding any sanction appropriate. The
Adm ni strator asserts on appeal that the | aw judge incorrectly
rul ed that the sanction should be waived under the ternms of the
ASRP. Both parties have filed briefs in reply.

Upon consi deration of the briefs of the parties and of the
entire record, the Board has deternmined that safety in air
commerce or air transportation and the public interest require
affirmati on of the Adm nistrator's order, as nodified by the | aw
judge with regard to the FAR section 121.581(a) allegation, and
as nodified to provide for a suspension of respondent's ATP
certificate for fifteen days. For the reasons that follow, we
wi |l deny respondent's appeal and grant the Adm nistrator's
appeal .

On August 31, 1987, respondent, a Captain for U S. Ar, was
perform ng the pre-flight check list for a trip fromPittsburgh
to LaGuardia Airport when an FAA inspector arrived in the cockpit
in order to conduct an en route inspection. The inspector

testified that he i ntroduced hinself, showed his FAA credenti al s,
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and presented to respondent an authorization form which he had
received fromU S. Air Flight Operations and whi ch authorized him
toride in the junpseat.® According to the inspector, respondent
i ndicated that she had a First Oficer-in-training who was al so
scheduled to ride in the forward junpseat for training purposes,
but that the inspector could ride in the second, or aft,
junpseat. The inspector indicated that this would not be
sati sfactory. Respondent contacted her Director of Flight
Operations, who told her that he understood that the FAA s
Princi pal Operations Inspector ("PO") had agreed with U S. Air
that, in such an event, the inspector would agree to take the aft
junpseat. Both the Director of Flight Operations and respondent
infornmed the inspector of this agreenent, but he replied that
even if such an agreenent existed, it would be contrary to the
Federal Aviation Regulations. He insisted that he be permtted

to fly in the forward junpseat.® Respondent called her Director

“The inspector, who had just had an altercation wth
respondent's husband, also a U S. Ar captain, before boarding the
aircraft, placed the green authorization formdown on the captain's
pedest al . Respondent clains that he "slapped® the form down and
that he raised his voice. Even if the inspector's manner was
abrasi ve, we cannot accept respondent's claimthat it nmade her fear
for her safety and the safety of her crew, and that it was a reason
why she insisted that the inspector sit farther away from her, in
the aft junpseat. As we noted in Admnistrator v. Thorn, NTISB
Order No. EA-2973 at 6 (1989), where a pilot was confronted with an
i nspector who did not Iike him "[i]f respondent believed that the
i nspector's presence inpaired his ability to fly safely, then
respondent had the duty of |leaving the flight."

*The inspector testified that he could not properly perform an
en route inspection fromthe aft junpseat.
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of Flight Operations again, and he testified that he told her she
should, in effect, "do what she had to do." He also warned her
that "she knew the rules" and that she would have to accept the
consequences of her actions. Respondent returned to the cockpit
and demanded to know what section of the FAR required that she
allow the inspector to sit in the forward junpseat. The
i nspector replied "FAR Part 121," but he could not cite a
specific regul ation.® Respondent again instructed the First
Oficer-in-training to take the forward junpseat, after which the
i nspect or asked the respondent if she was denying himaccess to
the cockpit. Respondent replied that she was not.’ The
I nspector then departed the aircraft.

Respondent contends that the Admnistrator failed to
establish the allegations by a preponderance of the evidence

because the Adm nistrator failed to prove that the inspector

°*Respondent asserts that the inspector's inability to
specifically cite FAR section 121.581 should excuse her
nonconpliance wth that regulation. W disagree. "A rnmen nust be
held to a know edge of the regulations.” Admnistrator v. Hnkle
3 NTSB 1044, 1045-1046 (1978).

'Respondent bel i eves that she conplied with the requirenents of
FAR 8121.548 by offering the inspector the aft junpseat. Ve
di sagree. An inspector is not given free and uninterrupted access
to the cockpit unless he is able to take the observer's seat of his
choice. See FAR 8121.581(b), supra n.2.
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i ntended to conduct a bona fide en route inspection.® She
asserts that it was her belief that the inspector was on personal
travel and that she was therefore justified in denying himthe
forward junpseat. W reject respondent’'s contention because it
is prem sed on the erroneous belief that she is in a position to
eval uate the FAA inspector's intentions. "[A]n inspector has
only one purpose to ride in the cockpit - to perform an
aut hori zed inspection - and there is no reason to assune his

purpose is to obtain free transportation.” Admnistrator v.

Brown, NTSB Order No. EA-2204 at 4 (1985), citing Adm nistrator

v. G owka, 3 NTSB 2353, 2354 n.5 (1980). The fact that the en
route inspection which gave rise to this conplaint coincided with
the inspector's travel between his permanent station and a
tenporary duty assignnment is irrelevant to our determnation.®
The Adm nistrator established that aviation safety inspectors are
encouraged to conduct en route inspections at every opportunity,

while on official duty tinme. Indeed, the inspector's superior

’Respondent contends that a violation of Section 121.548 cannot
be upheld since the inspector failed to present his credentials to
her, as required by the regulation. Wile we agree that the
presentation of credentials appears to be a condition
precedent to a finding of a violation of FAR section 121.548, the
| aw judge found as a nmatter of credibility that the inspector did
present his credentials to respondent and we have no reason to
disturb this finding. See e.dg. Respondent's Exhibit R 1, the
inspector's witten statenent nade less than 2 weeks after the
i ncident, where he states that he presented his credentials.

’Respondent clains that the inspector was "commuting" between
Pi ttsburgh and New Yor k.
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testified that he, the superior, conducted an en route inspection
while travelling fromhis assigned office to the hearing in this
matter. Furthernore, the fact that the inspector did not observe
t he wal k-around of the aircraft does not show that he did not
intend to conduct an en route inspection.™ If respondent truly
gquestioned the legitinmcy of the inspection, her proper renedy
was to make a conplaint to the FAA upon |anding, not to refuse
the inspector full access to the cockpit."

We are al so unpersuaded by respondent’'s claimthat her good
faith reliance on her Director of Operations' advice concerning
his "gentl eman's agreenent” with the FAA s princi pal operations
I nspector ("PO")--that inspectors would defer to the conpany and

use the aft junpseat when the forward junpseat was needed for

"W reject respondent's claimthat an aviation safety inspector
nmust perform every function listed in the inspector's handbook in
order to "properly" perform an en route inspection. See
Admnistrator's Exhibit A1, an excerpt from the aviation
i nspector's handbook, which directs that a "properly conducted en
route inspection may directly or indirectly evaluate any or all" of
alist of itenms. W believe that the Admnistrator intended to
give FAA inspectors the discretion to determne which itens shoul d
be evaluated in any given inspection. W also think that an en
route inspection conducted by an operations inspector may differ
significantly from an inspection perfornmed, as here, by an
ai rwort hiness inspector, because of their different areas of
experti se.

"Respondent cites to dicta in Administrator v. Sullivan, 3 NTSB
1292 (1978) appearing to authorize a pilot to refuse an inspector
entry into a cockpit once he has confirmed a belief that the
inspector is only interested in a "free ride." Watever value this
case may have as precedent, it is inapposite here since we do not
find that respondent confirnmed any suspicion she may have had that
this was not a bona fide inspection, before refusing access to the
I nspector.
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observers--shoul d excuse any violation or mtigate against a

sanction, citing Admnistrator v. Kellogg, 1 NTSB 1254 (1971) and

Adm nistrator v. Schmd, 1 NTSB 1645 (1972). Respondent's

reliance on Kellogg and Schmd is msplaced. 1In Kellogg there
was an FAA- approved conpany manual provision which the Board
found Kell ogg coul d reasonably interpret as requiring the second
officer to performcertain duties fromthe center junpseat to the
excl usi on of an FAA inspector who was performng an en route
i nspection, notw thstanding the provisions of section 121.548.
The Board found no violation because of the conflicting nanual
provision, noting also that the pilot's notivation was safety and
that in any event, the manual provision had since been changed.
In Schmd there was no manual provision requiring the second
officer to performduties fromthe center junpseat, but Schmd
was unaware of the change. Since Schmd could not claima valid
justification for excluding the inspector fromthe center
junpseat as in Kellogg, the Board found that the violation should
be affirmed but that a sanction was unnecessary, particularly
because the Board found that "all concerned" were now aware of
t he changed manual provision, and that problens of this kind
woul d no | onger occur, thereby making a sanction unnecessary for
det errence purposes.

Turning to the Admnistrator's appeal, the | aw judge focused
inthe initial decision on whether respondent’'s actions were

"I nadvertent and not deliberate" so as to cone within the terns
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of the ASRP. W agree with the Adm nistrator that this analysis

is inconsistent with our decision in Admnistrator v. &im 3

NTSB 2471 (1980), where we held that denial of access to the
cockpit is conduct which does not fall within the paraneters of
the ASRP.*” Since the Administrator has not appealed the |aw
judge's ruling that a 15-day sanction is nore consistent with
Board precedent than the 30-day sanction ordered in his

conplaint, see e.q., Admnistrator v. Gellert, NISB Order No. EA-

2506, recon. denied EA-2546 (1987)(20 days); Administrator v.

Brown, NTSB Order No. EA-2204 (1985)(20 days); Adm nistrator v.

Thorn, NTSB Order No. EA-2973 (1989)(15 days); Admnistrator v.

Cim 3 NTSB 2471 (1980) (15 days); and Adm nistrator v. d owka, 3

NTSB 2471 (1980) (15 days), we will affirma 15-day suspension of

respondent's ATP certificate.

“Respondent cites Adnministrator v. Patrizzi, NTSB Order No. EA-
2877 (1989), Admnnistrator v. Qurry, NISB O der No. EA-2294 (1986),
and Admnistrator v. Heil, NISB Order No. EA- 2359 (1986) as cases
where the Board has held that conduct which occurred before flight
could fall within the anbit of the ASRP. W have reviewed these
cases and we find that this issue was not directly before the
Board, nor does it appear that it was briefed by the parties in
t hose cases. Thus, in our view, respondent has offered us no
per suasi ve reason why Oimshould not be controlling here.
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ACCCRDI N&Y, |IT IS ORDERED THAT:

1. Respondent's appeal is denied; and

2. The Adm nistrator's appeal is granted; and

3. The Admnistrator's order, as nodified by the |aw judge

Wth respect to the section 121.581(a) violation and with

respect to the period of the suspension, and the initial

deci sion, except that part which waived the sanction under

the terns of the ASRP, are affirnmed.

4. The 15-day suspension of respondent's ATP certificate

shal | commence 30 days after service of this order.®
KOLSTAD, Chairman, COUGHLI N, Vice Chairman, LAUBER, HART, and

HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

“For purposes of this order, respondent nust physically
surrender her certificate to an appropriate representative of the
FAA pursuant to FAR 861. 19(f).
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